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Policy Model State

Building and Broadening Organic Waste Bans and Beyond

Organic Waste Bans Vermont

Food Donation Requirements California, New York

Mandatory Reporting NRDC model legislation

Disposal Surcharge Fees ILSR model legislation

Opportunities to Promote Food Donation

Liability Protection New Jersey

Tax Incentives California

Food Safety Texas

Supporting Organic Waste Processing Infrastructure

Permitting and Zoning  
Composting Facilities

Maryland, Ohio

Animal Feed —

Developing End Markets for Compost

Compost Procurement Washington

Compost Application California

Preventing Food Waste Upstream

Date Labeling —

Other Governmental Action to Address Food Waste

K-12 Schools Rhode Island, Maryland

Climate and Solid Waste Plans New Jersey

Other Government Support —

This report is one of six sections from Achieving Zero Food Waste: A State Policy Toolkit. The full 
version of the report is available at https://zerofoodwastecoalition.org/state-toolkit/. The chart 
below includes the full list of the policies in the master report, with the policies contained within 
this report highlighted.

https://zerofoodwastecoalition.org/state-toolkit/


CONTENTS

Introduction_ ____________________________________________________________________5

Contents of the Toolkit_ ________________________________________________________ 5

How to Use This Toolkit_________________________________________________________ 7

SECTION I: Opportunities to Promote Food Donation__________________________________11

Liability Protections for Food Donation___________________________________________ 11

Tax Incentives for Food Donation________________________________________________ 14

Food Safety Guidance for Food Donation_ ________________________________________ 17

Appendices: Model State Legislation________________________________________________21

Appendix E: Liability Protections_ _______________________________________________ 21

Appendix F: Tax Incentives_ ____________________________________________________ 24

Appendix G: Food Safety Guidance_______________________________________________ 26

4
S T A T E  F O O D  W A S T E  R E D U C T I O N  T O O L K I T  |  M A Y  2 0 2 3



S T A T E  F O O D  W A S T E  R E D U C T I O N  T O O L K I T  |  M A Y  2 0 2 3
5

options which would be difficult to implement 
under federal law. 

State governments have sought to address 
food waste by banning organic waste from 
landfills, mandating or promoting surplus 
food donation, supporting food recovery and 
composting infrastructure, and re-evaluating 
how schools handle food waste. States that 
have implemented these policies have done so 
through processes of identifying local problems 
and rigorous experimentation to craft effective 
and innovative solutions. While the methods 
employed by states vary, they provide an array 
of experiences with food waste reduction upon 
which other states and the federal government 
can now draw. 

CONTENTS OF THE TOOLKIT

State leaders are advancing efforts to tackle food 
waste across the United States—responding to 
consumer demand, creating jobs and economic 
opportunities, ensuring food makes it to those 
experiencing food insecurity, and addressing 
environmental harms and climate change. This 
toolkit seeks to similarly embolden officials and 
advocates from across the country to learn from 
others’ successes and accelerate their own lead-
ership and impact. To do so, this toolkit contains 
a range of tried and tested policy opportunities 
that states can use to prevent food waste and 
keep food out of landfills and incinerators. The 
target audience for this toolkit is state policy-
makers and advocates—whether their interest 
stems from concerns around climate change 
and environmental sustainability, financial 
responsibility, increasing food rescue, or find-
ing opportunities to support local farmers, 

INTRODUCTION

Approximately 38% of food in the United States 
goes unsold or uneaten.1 The mountain of wast-
ed food totals 91 million tons annually,2 which 
is equivalent to the weight of approximately 
219 Empire State Buildings.3 Most of this wasted 
food goes to landfills, incinerators, or sewers or 
is left on farm fields to rot.4 Households, food 
producers, and other businesses in the United 
States spend $444 billion each year to grow, 
process, transport, and dispose of food that 
ultimately is never eaten.5

Food is wasted at all levels of the food sys-
tem—in farms, grocery stores, restaurants, and 
homes—and this waste has serious environ-
mental and societal consequences. Producing 
food that ends up uneaten consumes 22% of 
all freshwater, 19% of all fertilizer, and 16% of 
all cropland in the United States.6 Food waste 
generates about 270 million metric tons of CO2 

equivalent greenhouse gas emissions each year, 
roughly equivalent to the annual emissions from 
58 million passenger vehicles.7 But the negative 
consequences of wasting food extend beyond 
the environmental impacts and loss of resourc-
es that could have been otherwise allocated. 
More than 1 in 10 Americans suffer from food 
insecurity despite the abundance produced by 
our farms and factories.8 

With the Nation’s goal of cutting food waste by 
50% by the year 2030,9 state leaders are at the 
vanguard of the movement, crafting policies to 
address food waste and reaping the environ-
mental, social, and economic benefits. Further, 
though the federal government can take many 
vital steps to reduce food waste through regu-
lations and funding, state governments, as the 
primary regulators of municipal solid waste, 
have at their disposal several unique policy 
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groups interested in enacting legislation to 
tackle food waste at the local, state, or federal 
level (see Federal Actions on Food Waste text 
box below for recent federal activity around 
food waste). 

all of which can be achieved through policies 
described in this toolkit. While this toolkit was 
drafted with this audience in mind, it may also 
be helpful to a wide range of individuals and 

In addition to advocacy on the state and local level, the Harvard Law School Food Law & 
Policy Clinic (FLPC), NRDC (Natural Resources Defense Council), ReFED, and World Wildlife 
Fund (WWF) have done significant joint work on federal policies to prevent and reduce food 
waste. In April 2023, FLPC, NRDC, ReFED, and WWF formalized their partnership and created 
the Zero Food Waste Coalition.10 The Coalition builds momentum and alignment on food 
waste policy. In April 2021, the four organizations, along with many private sector support-
ers, local government agencies, and non-profit organizations—published the U.S. Food Loss 
& Waste Policy Action Plan for Congress & the Administration (Action Plan).11 The Action Plan 
calls upon Congress and the Biden administration to take ambitious action to achieve the 
goal of cutting U.S. food loss and waste in half by 2030. It recommends five key policy actions 
ranging from investing in infrastructure and programs that measure and prevent food waste 
to standardizing date labeling at the federal level. For more details, please see the U.S. Food 
Loss and Waste Action Plan for Congress & the Administration.12

In April 2022, FLPC, NRDC, ReFED, and WWF followed up on the Action Plan with 
Opportunities to Reduce Food Waste in the 2023 Farm Bill, a report which contains 22 de-
tailed recommendations for how the 2023 Farm Bill can curb food waste, with a focus on 
opportunities to prevent food waste, recover surplus food, promote food waste recycling, 
and enhance coordination in food waste prevention efforts. The report includes legislative 
priorities such as standardizing date labels, creating a national education campaign around 
food waste, funding policies and programs to support organic waste recycling, and funding 
new positions to promote food waste prevention efforts at USDA and across government 
agencies. Many of the recommendations in the report are federal corollaries to state policies 
included in this toolkit; for example, improving federal tax incentives for food donation, 
and incentivizing compost application. Federal, state, and local governments must work 
together to tackle food waste. State and local governments can work together to serve as 
innovators, testing initiatives on small scales and tackling policies under their control. While 
the federal government can legislate in areas where uniform standards are essential, as with  
date labeling.

FEDERAL ACTIONS ON FOOD WASTE
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It also takes significant effort to get these policies 
passed and implemented, while also ensuring that 
compliance includes food waste prevention and 
food rescue and does not focus solely on organics 
recycling. For states that are not ready to pass 
organic waste bans, there are still significant steps 
they can take to move the needle on food waste, 
including promoting food donation, supporting 
composting infrastructure and compost end mar-
kets, and addressing food waste in schools.

While reading and using this toolkit, readers 
should keep the Environmental Protection 
Agency’s (EPA) food recovery hierarchy in mind.14 
The hierarchy focuses on different management 
strategies for food waste, starting with a base built 
on food waste prevention. It then moves to feeding 
hungry people, feeding animals, diverting food 
waste to industrial uses, and lastly diverting food 
waste for composting. Readers should consider 
how the hierarchy aligns with various policies and 
how to shape policies according to the hierarchy 
to maximize impact. 

HOW TO USE THIS TOOLKIT

The toolkit introduces a wide range of policies that 
states can implement to address food waste. For 
each policy, it includes background on the issue, 
explains the need for the policy, describes any 
relevant federal legislation, outlines best practices 
for the state policy, and offers an example of exist-
ing or proposed state law that incorporates many 
of these best practices. The Appendix includes 
model legislative language for each featured 
policy that states can use as a starting point to de-
velop and pass their own policies. Some models 
are completely finalized, whereas others include 
options and comments to help guide states to 
tailor the policy to fit their unique circumstances 
while still achieving the policy goals. In some 
instances, our organizations have drafted the 
legislation together, while in other instances we 
have included model legislation drafted by other 
organizations. This toolkit was designed to enable 
users to jump to the sections that will be most 
useful to them. The toolkit makes frequent use of 
cross-references to refer readers to other sections 
of the toolkit that cover related information.

The toolkit begins with the policies that are most 
effective at reducing food waste disposal—organ-
ic waste bans and related policies that restrict the 
disposal of food waste in landfills or incinerators. 
Organic waste disposal bans result in significant 
economic, social, and environmental benefits, 
including the reduction of food waste generation 
and increase in food donation, in addition to the 
expected increase in organic waste recycling.13 

While all the policies introduced in this toolkit 
are beneficial, policies that ban organic waste 
from going into landfills will likely be the most 
impactful at diverting food waste from disposal. 
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infrastructure, and disposal surcharge fees that 
raise revenue for food waste diversion efforts like 
organic waste bans. This section includes:

•	 Organic Waste Bans: This subsection explores 
state laws that ban disposal of food scraps in 
landfills and incinerators, looking to Vermont 
as a model. 

•	 Food Donation Requirements: This subsec-
tion explores state laws that ban disposal of 
food scraps in landfills and incinerators and 
require surplus food be donated as a way to 
reduce food waste. It looks specifically to the 
organic waste bans in California and New York 
as models.

•	 Mandatory Reporting Laws: This subsection 
outlines the potential for laws that require re-
porting by food waste generators, highlighting 
NRDC and the Environmental Law Institute’s 
model legislation.

•	 Disposal Surcharge Fees: This subsection 
explores disposal surcharges that charge fees 
per ton of waste landfilled or incinerated to 
generate revenue for food waste diversion 
and other recycling efforts, relying on model 
legislation drafted by the Institute for Local 
Self-Reliance and using an introduced Mary-
land bill as a model.

Section II: Opportunities to 
Promote Food Donation

This section introduces policies that can promote 
and incentivize the donation of food (aside from 
donation requirements highlighted in Section 1), 
including tax incentives, liability protection, and 
food safety for food donation. This section includes:

Each policy will have different impacts on differ-
ent aspects of the food system, including environ-
mental and social aspects. The types of impacts 
and outcomes of the policy will change who the 
natural constituencies and advocates are for a 
particular policy as well as the strategies for coa-
lition building to inform and support that policy. 
For example, tax incentives for food donations will 
increase food rescue, meaning that food recovery 
organizations, food banks, and anti-hunger ad-
vocates are likely to be natural allies, and it will 
also reduce the financial costs associated with 
disposing of surplus food, meaning that food busi-
nesses, such as retailers, restaurants, processors, 
and distributors, may also support the efforts. 
Wherever possible, states should involve poten-
tially affected stakeholders in crafting legislation 
and amending policies. 

This toolkit is composed of six sections that each 
contain a range of potential policy solutions that 
a state could pass and implement to address food 
waste. While each section deals with a specific 
category of policies, these policies do at times 
intersect, and the toolkit includes cross-refer-
ences to other sections to highlight this overlap. 

Section I: Building and 
Broadening Organic Waste 
Bans and Beyond

This section introduces policies to eliminate food 
waste from landfills. These policies include organ-
ic waste bans and mandatory organics recycling 
laws, food donation requirements, mandatory re-
porting laws that require entities to report on food 
waste generation to help develop data to support 
organic waste bans or planning for recycling 
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Maryland and Ohio EPA guidance as a model 
for some of the key components.

•	 Recycling Food Scraps into Animal Feed: 
This subsection briefly walks through the his-
tory of how this beneficial practice has become 
heavily regulated. This section suggests 
eliminating state laws that restrict or unnec-
essarily burden those who wish to develop 
businesses that repurpose food scraps into 
profitable animal feeds, and further recom-
mends providing informational and mone-
tary support to those businesses.

Section IV: Developing End 
Markets for Compost

This section introduces policies that can help 
states support end markets for finished compost 
products resulting from composting food scraps, 
to make the financial case for increased recycling 
of food scraps. This section includes:

•	 Compost Procurement: This subsection ex-
plores compost procurement policies where 
states commit to purchasing local compost for 
their needs in order to support the market for 
compost, using Washington State’s compost 
procurement law and the NRDC and Environ-
mental Law Institute’s drafted model as exam-
ples.

•	 Incentivize Compost Application: This sub-
section highlights opportunities for states to 
incentivize the application of compost to im-
prove soil health, sequester greenhouse gas-
ses, and support compost end markets, using 
California’s Healthy Soils Program as a model.

•	 Liability Protections for Food Donation: 
This subsection describes the federal Bill Em-
erson Good Samaritan Food Donation Act,15 as 
amended by the Food Donation Improvement 
Act,16 which provides liability protections to 
food donors, and suggests methods for states 
to expand liability protection for food dona-
tions, using New Jersey’s law as a model.

•	 Tax Incentives for Food Donation: This sub-
section presents current federal tax incentives 
for food donors and delves into opportunities 
for states to expand tax incentives as a mecha-
nism to spur food donation, looking specifical-
ly at the tax incentives adopted in California as 
an example. 

•	 Food Safety Guidance for Food Donation: 
This subsection explores the complexity of 
food safety regulations and the roles of federal 
and state governments in breaking down barri-
ers to food donation presented by unclear food 
safety regulations, using Texas regulations as a  
model policy. 

Section III: Supporting 
Organic Waste Processing 
Infrastructure

This section introduces a policy that can help 
states support and develop composting infra-
structure to ensure there is sufficient capacity to 
recycle food scraps. This section includes:

•	 Permitting and Zoning for Composting and 
Anaerobic Digestion Facilities: This subsec-
tion explores opportunities for states to im-
prove composting infrastructure by directing 
regulatory agencies to streamline permitting 
and zoning for composting facilities, using 
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schools, climate and solid waste action plans, 
and government grants and support. This section 
includes:

•	 Food Waste Reduction in K-12 Schools: This 
subsection discusses the policies that states, 
municipalities, school districts, and schools 
can implement to decrease food waste, using 
Rhode Island’s legislation related to food 
waste in K-12 schools to demonstrate legisla-
tive steps taken to enact such change.

•	 Climate and Solid Waste Plans: This subsec-
tion explores the potential to include food 
waste reduction targets and actions in climate 
action plans and solid waste management 
plans, using New Jersey’s climate plan as a 
model.

•	 Government Support for Food Waste Re-
duction: This subsection explores federal 
and state government support for food waste 
reduction via funding and education. 

Section V: Preventing Food 
Waste Upstream

This section outlines policies to prevent food 
waste upstream, including reforming date labels 
to prevent safe, wholesome food from being thrown 
away due to confusion. This section includes:

•	 Date Labeling: This subsection explains what 
date labels mean and suggests how state 
governments can strengthen their date labe-
ling laws to reduce consumer confusion and 
prevent food waste, using a bill introduced in 
Massachusetts as a model.

Section VI: Other 
Governmental Action to 
Address Food Waste

This section outlines other governmental poli-
cies and actions that states can take to reduce 
food waste, including food waste efforts in K-12 
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LIABILITY PROTECTIONS FOR 
FOOD DONATION

INTRODUCTION
As discussed in the Food Donation Requirement 
section, donating safe, surplus food can signifi-
cantly reduce the amount of food sent to disposal 
while simultaneously supporting food security 
goals. Despite the many benefits of food donation, 
potential donors cite fear of liability as a major 
deterrent to donating food. For example, a 2016 
survey conducted by the Food Waste Reduction 
Alliance, a joint industry task force comprised of 
leading companies and trade associations in the 
food industry, found that 25% of retailers and 
wholesalers, 39% of restaurants, and 50% of food 
manufacturers cite liability concerns as one of the 
main barriers to food donation.18 

Although fear of liability is common, there has 
been no known litigation related to food donation 
liability, and both federal and state law provide 
robust liability protections for food donors. A 
2013 survey of filings and reported decisions, 
conducted by the Food Recovery Project at the 
University of Arkansas School of Law, found no 
cases or pending litigation involving food do-
nation liability.19 Even if there was litigation, on 
the national level, the federal Bill Emerson Good 
Samaritan Food Donation Act (the “Emerson Act”) 
provides comprehensive civil and criminal liability 

While organic waste bans and food donation 
requirements are the strongest steps states can 
take to keep food out of landfills and incinerators, 
there are many other less intensive policies that 
states can enact to promote food rescue and food 
donation to ensure that surplus food goes to 
people and not to landfills. These policies include 
creating tax incentives to help financially support 
businesses that choose to donate food, enacting 
liability protections to shield businesses who do-
nate food from potential lawsuits, and clarifying 
food safety guidelines to ensure that food safety 
rules do not serve as a barrier to food donation 
and that businesses better understand what food 
safety rules apply to food donations. 

Liability protections, tax incentives, and guidance 
around food safety for food donations are well es-
tablished, strong policy options for states, and they 
have all been implemented successfully in various 
regions of the country. All 50 states have some form 
of liability protection, and as of the time of this tool-
kit, 11 states have tax incentives for food donation, 
and 12 states have some sort of guidance around 
food safety for food donation, though much state 
guidance is quite narrow.17 Each of these policies 
can operate independently or concurrently, and 
aside from tax incentives, all are essentially no-cost 
to the government. These policies can also serve 
as steppingstones, as liability protection and food 
safety for food donations are necessary compo-
nents to Food Donation Requirements.

SECTION II

OPPORTUNITIES TO PROMOTE  
FOOD DONATION

http://
http://
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To receive protection under the Emerson Act, 
the donation must comply with the following 
conditions:

1.	 Qualifying foods and grocery products: The 
donor must donate “apparently wholesome 
food” or an “apparently fit grocery product” 
that meets food safety standards imposed by 
federal, state, and local laws and regulations, 
even if they contain flaws that make them 
unmarketable (for example, food products that 
contain aesthetic flaws or are the wrong size or 
grade).27

2.	 Direct Donations or Donations Through 
Non-Profits: Unless the donor is a “qualified 
direct donor,” all donations must be made 
through a nonprofit organization, such as a 
food bank or food recovery organization,28 to 
needy individuals. A “qualified direct donor” 
may donate through a nonprofit organization 
or directly to needy individuals. Organizations 
that qualify as direct donors are retail 
grocers; wholesalers; agricultural producers, 
processors, and distributors; restaurants; 
caterers; school food authorities; and higher 
educational institutions.29 

3.	 Free or Good Samaritan Reduced Price: 
When donors donate food or grocery products 
to nonprofit organizations, such as food banks 
and other food recovery organizations, liability 
protections will apply where the nonprofit 
offers the product to end recipients for free or 
at a “Good Samaritan Reduced Price,”30 which 
is a price not greater than the cost of handling 
and distributing the food.31 When a “qualified 
direct donor” donates directly to individuals, 
liability protections will apply only if donations 
are made free of charge.32 

4.	 Good faith: Protection extends to donations 
made in good faith and does not extend to 
liability arising from “gross negligence or 
intentional misconduct.”33 

protections to food donors and recipient nonprof-
it organizations.20 On the state level, all 50 states 
offer food donor liability protection laws. While 
states cannot offer anything less than the liability 
protections provided under the Emerson Act (any 
existing laws that provide less protection are likely 
preempted and void21), they can provide stronger 
protections than those guaranteed by federal law. 
Additionally, states should at least amend their 
laws to be up to par with the protections offered 
by the Emerson Act so that protections are clear 
to potential donors. This section of the toolkit pro-
vides an overview of federal liability protections 
for food donors and then highlights best practices 
for state liability protection laws with a focus on 
New Jersey’s law as a model. 

FEDERAL LAW
The Emerson Act, originally passed in 1996 and 
amended by the Food Donation Improvement Act 
(FDIA)22 in 2022 (hereinafter collectively referred to 
as “the Emerson Act”), provides comprehensive 
civil and criminal liability protection against fed-
eral and state claims to encourage food donation 
to individuals experiencing food insecurity.23 The 
Emerson Act covers both donors and intermedi-
aries that distribute food, including all individuals 
(including home and community gardeners), gov-
ernment entities, schools,24 businesses (including 
retailers, restaurants, farmers, and wholesalers), 
nonprofit organizations, the officers of businesses 
and nonprofit organizations, and gleaners (indi-
viduals that harvest donated agricultural crops for 
a nonprofit organization that distributes the food 
to individuals25).26
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MODEL STATE LAW
While the Emerson Act serves as a nationwide floor 
for liability protection, states can and do provide 
additional liability protections to food donors. 
All 50 states offer food donor liability protection 
laws, and some of these go beyond the federal 
protections.39 Liability protections vary substan-
tially across states, but ideally, a state food donor 
liability protection law would offer the following 
protections to build on the federal protections:

•	 Including past date foods: The law would 
expressly protect the donation of past date 
foods. For example, the New Jersey law ex-
pressly permits the donation of perishable 
or prepared foods “which [are] not readily 
marketable due to…passage of the ‘best by’ 
or other open date.”40 Similarly, Washington’s 
law covers “perishable food that is fit for hu-
man consumption, but that has exceeded the 
labeled shelf-life date recommended by the 
manufacturer.”41

•	 Permitting donation regardless of non-safe-
ty labeling: It would not require donated food 
to comply with labeling requirements other 
than those linked to food safety (see Food 
Safety for Food Donations for more detail), as 
the need to comply with labeling requirements 
can increase donation costs and reduce food 
donation. Thus, food should only need to meet 
labeling requirements that are needed for 
safety. For example, Oregon protects donors 
“regardless of compliance with any laws, rules 
or ordinances regulating the packaging or la-
beling of food.”42

•	 Requiring guidance on protection offered: 
Lastly, the law would mandate that the rele-
vant state agency publish guidance about food 
donation liability protections, both to express 

If the above requirements are met, both the food 
donor and the nonprofit food recovery organiza-
tion will be shielded from both civil and criminal 
liability related to the donated food. 

Despite its protections, the Emerson Act has sev-
eral important limitations, including: 

•	 Compliance with labeling standards: Food 
must comply with all federal, state, and local 
quality and labeling standards,34 including 
those standards which are not linked to safe-
ty (e.g., net weight). Although food recovery 
organizations can recondition food to comply 
with labeling requirements,35 this additional 
step may discourage potential donors. 

•	 Past-date foods: The Emerson Act does not 
explicitly permit donations of past-date foods. 
However, the original House Committee report 
attached to the Emerson Act indicated that the 
donation of near or past-date food would not 
automatically constitute “gross negligence,”36 
and both the U.S. Food and Drug Administra-
tion (FDA) and the U.S. Department of Agricul-
ture (USDA) acknowledge that date labels are 
usually intended as a measure of quality rather 
than safety.37 As such, ideally donors would 
be protected when donating safe, wholesome 
foods even past the quality date.

Lastly, while it is not a shortcoming of the legisla-
tion itself, many food businesses are not aware of 
the Emerson Act. This is in part because no federal 
agency is directly responsible for its implementa-
tion or oversight, and thus there are no regulations 
or detailed guidance explaining it.38
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financial barriers, governments can implement 
specific tax incentives for food donation and 
related expenses.47 In doing so, tax incentives can 
increase food donation by supporting businesses, 
like farms, to recover some of their production 
costs by donating wholesome but unsellable food. 
Furthermore, tax incentives are a cost-effective 
policy because the government only pays them 
out after food is donated. 

In the United States, there are two main types of 
tax incentives: tax deductions and tax credits. A 
tax deduction reduces the taxpayer’s taxable in-
come, which is then used to calculate the amount 
of taxes owed.48 By contrast, a tax credit is a direct 
reduction in the amount of taxes owed.49 

Tax Deduction Tax Credit

Taxes = (Income – Tax 
Deduction) × Tax Rate

Taxes = (Income × Tax 
Rate) – Tax Credit

The federal government and several states offer 
tax incentives for food donation. The federal 
deduction can be a strong incentive; however, 
its structure as a deduction may not sufficiently 
serve some food producers, like farmers and 
small businesses. This is because tax deductions 
primarily benefit taxpayers in higher income 
brackets, while many food producers operate in 
lower income brackets. Alternatively, tax credits 
are relatively more generous to low-income busi-
nesses. Some states target these entities with tax 
credits to fill in the gaps and further spur food do-
nation. Currently, 11 states—Arizona, California, 
Iowa, Maryland, Mississippi, Missouri, New York, 
Pennsylvania, Oregon, South Carolina, and West 
Virginia—offer tax incentives specifically targeted 
to increase food donation.50 The following section 

government’s support for food donation and 
to clarify any ambiguities, including the fact 
that federal protection also applies to state-law 
claims. Guidance should list any limitations on 
liability protection. For example, in Massachu-
setts, the Department of Environmental Pro-
tection and its RecyclingWorks program devel-
oped guidance and best practices around food 
donation, including FAQs and flowcharts.43

New Jersey’s law is an example of a successful 
state liability protection policy, as it includes many 
best practices outlined above. The law:

•	 Extends protection to past-date food: The 
law extends liability protection to the donation 
of past-date food by extending protection to 
perishable and nonperishable foods’ best-by 
or other open dates.44 

•	 Permits donation regardless of non-safety 
labeling: The law’s protections apply “regard-
less of compliance with any laws, rules, regu-
lations, or ordinances regulating the quality or 
labeling of food.”45

See Appendix E for a model liability protection law.

TAX INCENTIVES FOR FOOD 
DONATION

INTRODUCTION
Because it is often cheaper to dump food than 
donate it, cost is a main reason that businesses 
fail to donate excess food. Donation costs include 
the time and money associated with sorting, 
packaging, storing, and transporting surplus food. 
In the United States, manufacturers, retailers, and 
restaurants often cite such logistical costs as the 
main barriers to food donation.46 To offset these 
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to cover more donor businesses, food donations 
across the country rose by 137% the following 
year.62 The success of the 2005 expansion led 
Congress to make the enhanced deduction per-
manent for all businesses in December 2015.63 

Despite this positive development, opportunities 
remain to enact complementary state tax laws to 
further curb food waste.

MODEL STATE LAW 
Though the federal tax deduction is strong, it does 
not and cannot reach all potential food donors. 
States can improve the reach of tax incentives by 
tailoring them to the needs of local businesses 
and farmers. 11 states have tax incentives that go 
beyond the federal tax deductions. While these 
laws vary widely, best practices include: 

•	 Structuring as a tax credit (versus a deduc-
tion): Most states structure their tax incentives 
for food donation as tax credits rather than de-
ductions.64 As described above, a tax credit is 
a dollar-for-dollar reduction in tax burden, re-
gardless of tax bracket. In contrast, tax deduc-
tions reduce taxable income, providing little 
or no benefit to low-margin businesses, which 
have less income and fall into lower tax brack-
ets. Because many farms and food businesses 
operate with low margins, tax credits can be 
more effective at spurring donation than tax 
deductions.65 By using tax credits, states can 
target businesses that would not benefit from 
the federal tax deduction, supporting a wider 
community of donors. 

•	 Tailoring the tax incentive to meet the 
state’s needs: State tax incentives vary signif-
icantly in terms of the types of foods covered 
and the types of entities eligible to claim the 
incentives. In designing tax incentives, states 

provides an overview of federal tax incentives for 
food donation and then highlights best practices 
for state tax incentives with a focus on California’s 
laws as a model.

FEDERAL LAW 
Section 170 of the federal tax code lays out two 
types of tax deductions for food donations: the 
general deduction for all types of in-kind dona-
tions51 and the enhanced deduction which is spe-
cifically for food.52 The general deduction allows 
a donor to deduct the basis value of the donated 
food,53 which is a business’ cost of producing or 
acquiring the donated food. The enhanced deduc-
tion is more generous, allowing a donor to deduct 
as much as double the basis value of the food,54 
but it also imposes additional requirements on 
the donor.55

To qualify for the general tax deduction, the 
donation must be given to a qualified nonprofit 
organization and used for charitable purposes.56 

In contrast, to qualify for the enhanced deduction, 
a donation must satisfy four additional require-
ments. It must (1) be used to care for the ill, needy, 
or infants;57 (2) be provided at no charge;58 (3) be 
accompanied by a written statement confirming 
requirements are met;59 and (4) comply with the 

Food, Drug, and Cosmetic Act.60 If the donation 
does not meet all of these requirements, a donor 
cannot claim the enhanced deduction but may 
use the general deduction instead.61 

Federal tax incentives have been successful in mo-
tivating food donation. For example, in the wake 
of Hurricane Katrina in 2005 when the enhanced 
deduction for food donations was temporarily 
expanded by the Katrina Emergency Tax Relief Act 
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provides a tax credit for 25% of the fair market 
value of the donation.72

•	 Permitting tax incentives when end recipi-
ents pay for food: Some food banks and other 
non-profit organizations charge end users 
nominal fees to cover food handling costs. 
States should structure tax incentives to cover 
donations even when end recipients pay a fee. 
For example, Virginia’s law (which expired in 
2022) permitted tax incentives even when food 
banks or nonprofit organizations charged for 
the food, stating that donated food may be 
given away for free or “sold to the needy, other 
nonprofit food banks, or organizations that 
intend to use the food crops to provide food to 
the needy.”73

•	 Offering an additional tax credit for trans-
portation and processing costs: Beyond the 
costs of producing or acquiring the food, costs 
associated with transporting food can be a par-
ticularly significant barrier to food donation. 
To be most effective, state tax credit should 
specifically target transportation costs in addi-
tion to covering the value of the food. 

California’s two tax incentive laws74 are good 
models for state efforts to increase food donation 
by supplementing federal tax incentives as they 
include many best practices outlined above. For 
example, the laws:

•	 Provide multiple tailored credits, covering a 
broad range of entities: California has a broad 
donated food tax credit75 and a more specific 
food donation transportation tax credit.76 The 
food donation credit, passed in 2011, initially 
covered only farmers and fresh produce but 
was updated and expanded in 2016 and 2019 
to include additional donors, such as proces-
sors, and additional agricultural products, 

should identify which taxpayers are most in 
need of additional incentives to donate—for 
example, entities like farms that may strug-
gle to benefit from the federal enhanced tax 
deduction.66 States should also consider what 
food items the state would like to see donated.67 
California (discussed in more detail below) 
offers two separate tax incentives, one for the 
donation of food and one for transportation 
costs associated with donated food.68

•	 Placing only reasonable limits on the 
amount of tax incentive each year: States 
limit the size of their tax incentives by setting 
a percentage of the value of the donated food 
that can be claimed (ranging from 10% to 75%), 
setting caps on the annual amount that can be 
claimed by a business (ranging from $1,000 
to no cap), and limiting the total state-wide 
value of credits offered in a year.69 While larg-
er benefits will better incentivize donations, 
states must also consider their fiscal situation 
when creating tax incentives. If a state chooses 
to cap the amount a given taxpayer can claim 
or the overall amount annually for the credit, 
these limits should be reasonable, as should 
the percentage value of the donated food that 
can be claimed. For example, Mississippi’s tax 
credit is capped at 50% of the taxpayer’s total 
tax liability, and the total amount of tax credits 
that can be allocated among taxpayers by the 
Department of Revenue is capped at one mil-
lion dollars.70

•	 Basing credit value on fair market value: 
Basing the value of the donated food on its fair 
market value rather than basis value is better 
for businesses, as it is both more generous 
(the market value will almost always exceed its 
cost) and less cumbersome to calculate (costs 
can be more difficult to track and calculate).71 
New York’s incentive is structured this way and 
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locations. Meanwhile, health inspectors, who serve 
as the liaison between food establishments and 
food safety regulations, are typically unable to 
answer questions due to their own lack of aware-
ness and training on food donation.86 When they 
do answer questions, they may be risk-averse and 
discourage donations entirely. Uncertainty related 
to food safety coupled with lack of guidance means 
potential donors are unwilling to donate. As a re-
sult, safe and wholesome food is dumped instead 
of donated. Though it is crucial that donated food 
be safe, there are no known examples of recipients 
becoming ill due to donated food (see Liability 
Protection, for more information).

While the federal Food and Drug Administration 
(FDA) Food Code, which states can use as the basis 
for their statewide food codes, now includes a 
provision related to the legality of food donation,87 
there are several actions that state legislators 
and regulators can take to remove the barriers to 
food donation erected by food safety regulations. 
States can modify their food safety regulations to 
be more donation-friendly, develop guidance to 
support potential food donors, and train health in-
spectors to support food donations. The following 
section provides an overview of the federal FDA 
Food Code and then highlights best practices for 
state food safety policies for food donation with a 
focus on Texas’s regulations as a model.

FEDERAL LAW
The FDA inspects food manufacturing facilities 
but leaves regulation and inspection of food 
establishments, such as restaurants, institution-
al kitchens, and retail food stores, to states.88 
However, the FDA drafts and publishes the FDA 
Food Code, which serves as a model that many 

such as meat and processed foods.77 The law 
allows donors to claim a tax credit worth 15% 
of the wholesale market price of food donated 
to California food banks.78 There is no cap on 
the amount of credits a taxpayer can claim.79 In 
2021, the legislature extended the sunset date 
of the food donation tax credit to 2026.80 

•	 Target transportation costs: California’s 
transportation-specific tax credit is also gen-
erous, allowing a taxpayer in “the business of 
processing, distributing, or selling agricultural 
products”81 to claim a tax credit equal to 50% 
of the transportation costs associated with do-
nating an “agricultural product” to a nonprofit 
organization.82 As with the food donation tax 
credit, there is no cap.83 

Data shows that food donors are benefiting from 
these tax credits, and their numbers are increasing 
over time: 66 taxpayers claimed the food donation 
tax credit in tax year 2017,84 and three years later 
this number had nearly doubled.85

See Appendix F for model state legislation around 
tax incentives for food donations.

FOOD SAFETY GUIDANCE 
FOR FOOD DONATION

INTRODUCTION
Lack of clear food safety guidance poses a challenge 
to potential food donors. The food safety laws that 
apply to food establishments—like restaurants, caf-
eterias, and retail stores—vary by state and locality. 
Food donors and food recovery organizations 
often have trouble determining which food safety 
regulations apply to the food they wish to donate 
or distribute, particularly if they operate in multiple 

http://
http://
http://


S T A T E  F O O D  W A S T E  R E D U C T I O N  T O O L K I T  |  M A Y  2 0 2 3
18

outline requirements in explicit terms to provide 
clarity to potential food donors and food recovery 
organizations. For maximum impact, relevant 
agencies should also train health inspectors on 
food safety for donations and disseminate guid-
ance to potential food donors. Successful state 
legislation or regulation on food safety for food 
donations would:

•	 Create a specific section on food donation: 
For ease of use, states should create a specific 
section around food donation in their food 
safety requirements. Having one designated 
area where all the relevant food safety rules 
are compiled sends a powerful message that 
the state government supports food donation, 
removes the burden from the donor to hunt 
down the relevant regulations, and provides 
a roadmap to health inspectors about how to 
address food donations.95

•	 Provide clarity over which foods may be 
donated: The law should outline which foods 
may be donated, with different requirements 
based on the safety risk posed by the type of 
food. In order to avoid confusion about which 
foods may or may not be donated, the law 
should list which foods cannot be donated and 
state clearly that all other foods not listed may 
be donated. States should also explicitly per-
mit the donation of food past quality indicator 
date labels. States should also allow the dona-
tion of food with certain labeling flaws, such 
as food without the name of the food product; 
foods lacking proper statement of identity 
claims; a food product that does not have a 
country-of-origin label; in juices, a product 
that does not mention the percentage of juice; 
food products with incorrect net quantity in-
formation; food products missing or with flaws 
in the Nutrition Facts panel; and food products 

states and localities use in writing their own food 
safety regulations.89 The FDA Food Code has a 
brief section specific to donations explaining 
that food that complies with the Food Code can 
be donated. 90 The Code’s reference section then 
points to federal law, detailed guidance from 
the Conference for Food Protection (CFP), and 
a Food Safety and Inspection Service guidance 
document about donating meat and poultry 
products.91 CFP’s guidance covers topics such 
as which foods are and are not safe for donation 
and how foods past their quality-based dates 
may be safely donated.92 

MODEL STATE LAW
Individual states are responsible for regulating the 
safety of food establishments and food donation 
from such entities. Many states and localities 
model their food safety requirements on the FDA 
Food Code. Because the FDA Food Code did not 
include information specific to food safety for food 
donations until 2023 and because the information 
therein is still limited, few states have legislation 
or regulations that address the issue. Texas is the 
only state with a comprehensive section in its 
regulations addressing all types of donated food, 
which includes topics such as temperature, pack-
aging, labeling, and shelf life.93 One nationwide 
survey found that only 12 states had legislation 
or regulations around food safety for donations, 
and many of these are quite narrow, for example, 
mentioning only food safety for share tables at 
schools or donating hunted game meat.94 

To minimize confusion and increase food dona-
tion, states should incorporate a uniform, spe-
cific food donation section into their food safety 
legislation or regulations and this section should 
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•	 Require training for health inspectors: 
As noted above, health inspectors can play 
a crucial role in educating food donors and 
promoting food donation. The law should 
require that health inspectors receive training 
on food donation to educate them about food 
donation and give them agency to guide food 
establishments.

•	 Circulate additional guidance documents: 
Guidance documents can disseminate best 
practices, encourage potential food donors, 
and express government’s support for food 
donation.97 State law can also require that state 
or local health departments publish guidance 
documents explaining food safety for food 
donation. For example, in Washington DC, the 
Department of Health works in conjunction 
with the Office of Waste Diversion within the 
Department of Public Works to provide such 
guidance to food donors.98 

with flawed health claims that do not raise 
safety risks. Often foods with labeling flaws go 
to waste because they cannot be sold but are 
still safe to donate. Food safety guidance can 
clarify that only labeling necessary for safety 
reasons is required on donated food.

•	 Outline which foods may not be donated: 
The law should also explicitly state which foods 
may not be donated. Again, the Texas food code 
serves as a strong model, as it prohibits the do-
nation of several items including unpackaged 
temperature controlled for safety (TCS) foods 
previously served to a consumer, damaged 
foods (such as heavily dented cans), foods 
without labels, and distressed foods.96 States 
can also consider prohibiting donation of food 
past a safety-based date label, further solidify-
ing the distinction between safety-based and 
quality-based date labels to promote donation 
of foods beyond their quality-based date.

“Share tables” are school programs that allow students to leave uneaten school lunch com-
ponents, such as unpeeled fruits or unopened snacks, at a communal “share table” for other 
students to consume. Of the 12 states with verified guidance on food safety for donation, 
six have developed guidance only related to food safety at share tables.99 This guidance is 
crucial as share tables can be a key element to reducing school food waste. However, it is only 
applicable in the school food context and not helpful to other institutions. State guidance 
around food safety for food donation must address broader food safety concerns across a 
variety of food businesses. For more information on tackling school food waste, see Food 
Waste Reduction in K-12 Schools.

FOOD SAFETY FOR SHARE TABLES

http://
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•	 Requiring limited labeling: Lastly, the regu-
lations require that donated foods must have 
a label with the name of the food, the source 
of the food, and the food’s preparation date.101 
These labeling requirements for prepared food 
are relatively limited, which can increase food 
donation because full labeling requirements 
can serve as a barrier.

See Appendix G for model state legislation around 
food safety for food donations.

Texas state regulations100 provide an example of 
a comprehensive policy regarding food safety for 
food donation because they include some of the 
best practices outlined above:

•	 Outlining which foods may not be donated: 
The regulations outline which foods may not 
be donated, including damaged food and food 
previously served to consumers. Publishing a 
list of foods that cannot be donated may ease 
potential donors’ fears that they are or are not 
allowed to donate certain foods. 

http://
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APPENDIX E: LIABILITY PROTECTIONS  
FOR FOOD DONATION 

As discussed in the toolkit, federal law offers comprehensive liability protection for food donation, including 
against state law claims. Given this federal baseline, the protections outlined in sections 1-3 & 5-6, below, are 
duplicative of existing federal protections and are not strictly necessary to protect food donation. However, 
if passed, they may ease donor confusion. The model law also builds off the federal baseline by protecting 
the donation of past-date foods, requiring state agencies to offer liability protection guidance, and defining 
the rules that must be met to receive liability protection more narrowly to only ensure food safety. 

Section 1. Definitions

a.	 “Apparently fit grocery product” means a grocery product that meets all quality and labeling stand-
ards imposed by Federal, State, and local laws and regulations even though the product may not be 
readily marketable due to appearance, age, freshness, grade, size, surplus, or other conditions.

b.	 “Apparently wholesome food” means food that is fit for human consumption at the time it was donat-
ed so long as it meets all safety rules and safety-related labeling standards required by federal, state, 
and local laws regardless of compliance with any laws, rules, or ordinances regulating the packaging 
or labeling of food which are not linked to food safety. Apparently wholesome food includes food that 
is not readily marketable due to appearance; age; freshness, including bearing a past-date quality 
date, sell-by date, or other date; grade; size; surplus; or other condition. 

c.	 “Donate” means to give without requiring anything of monetary value from the recipient, except that 
the term shall include giving by a nonprofit organization to another nonprofit organization, notwith-
standing that the donor organization has charged a nominal fee to the donee organization, if the 
ultimate recipient or user is not required to give anything of monetary value.

d.	 “Food” means any raw, cooked, processed, or prepared edible substance, ice, beverage, or ingredient 
used or intended for use in whole or in part for human consumption.

Note on definitions: throughout this document we use different definitions 
based on the models we pulled from and the implications of different words in 
different contexts. Of course, it is within the discretion of states using this toolkit 
to opt for different definitions or more standardized definitions as they see fit.

APPENDICES

MODEL STATE LEGISLATION
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e.	 “Gleaner” means a person who harvests for distribution to food insecure individuals, or for donation 
to a nonprofit organization for ultimate distribution to such individuals, an agricultural crop that has 
been donated by the owner.

f.	 “Good Samaritan Reduced Price” means with respect to the price of an apparently wholesome food 
or apparently fit grocery product, a price that is an amount not greater than the cost of handling, 
administering, harvesting, processing, packaging, transporting, and distributing the apparently 
wholesome food or apparently fit grocery product.

g.	 “Grocery product” means a nonfood grocery product, including a disposable paper or plastic product, 
household cleaning product, laundry detergent, cleaning product, or miscellaneous household item.

h.	 “Gross negligence” means voluntary and conscious conduct by a person with knowledge, at the time 
of the conduct, that the conduct is likely to be harmful to the health or well-being of another person.

i.	 “Intentional misconduct” means conduct by a person with knowledge, at the time of the conduct, 
that the conduct is harmful to the health or well-being of another person.

j.	 “Nonprofit organization” means an incorporated or unincorporated entity that: 

1.	 Is operating for religious, charitable, or educational purposes; and 

2.	 Does not provide net earnings to, or operate in any other manner that inures to the benefit of, any 
officer, employee, or shareholder of the entity.

k.	 “Person” means an individual, corporation, partnership, organization, association, or governmental 
entity, including a retail grocer, wholesaler, hotel, motel, manufacturer, restaurant, caterer, farmer, 
school food authority, institute of higher education, and nonprofit food distributor or hospital. In 
the case of a corporation, partnership, organization, association, or governmental entity, the term 
includes an officer, director, partner, deacon, trustee, councilmember, or other elected or appointed 
individual responsible for the governance of the entity.

l.	 “Qualified direct donor” means a retail grocer, wholesaler, agricultural producer, agricultural pro-
cessor, agricultural distributor, restaurant, caterer, school food authority, or institution of higher 
education (as defined in section 102 of the Higher Education Act of 1965 (20 U.S.C. § 1002)).

m.	“Safety-related labeling standards” means standards for labeling or branding intended to communi-
cate information to a consumer related to a food product’s safety, including but not limited to allergen 
information and ingredients.

Section 2. Liability Protection for Food Donors
Both (a) a person or gleaner who donates apparently wholesome food or an apparently fit grocery 
product in good faith to a nonprofit organization for ultimate distribution to needy individuals or (b) 
a qualified direct donor that donates apparently wholesome food or an apparently fit grocery product 
in good faith directly to needy individuals shall not be subject to civil or criminal liability arising from 
the nature, age, packaging, or condition of the apparently wholesome food or apparently fit grocery 
product except that this section does not apply to an injury to or death of an ultimate user or recipient 
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of the food that results from an act or omission of the donor constituting gross negligence or intentional 
misconduct. 

Section 3. Liability Protection for Nonprofit Organizations
A nonprofit organization which distributes or serves apparently wholesome food or an apparently fit 
grocery product without charge or at a Good Samaritan Reduced Price shall not be subject to civil or 
criminal liability arising from the nature, age, packaging, or condition of the apparently wholesome food 
or apparently fit grocery product except that this section does not apply to an injury to or death of an 
ultimate user or recipient of the food that results from an act or omission of the donor constituting gross 
negligence or intentional misconduct.

Section 4. Liability Protection for Past-Date Foods
The donation of food that is fit for human consumption, but that has exceeded the labeled shelf-life 
date, is an activity covered by the exclusion from civil or criminal liability under this section if the person 
that distributes the food to the end recipient makes a good faith evaluation that the food to be donated 
is wholesome. 

Section 5. Liability Protection for Gleaners
A person who allows the collection or gleaning of donations on property owned or occupied by the 
person by gleaners, or paid or unpaid representatives of a nonprofit organization, for ultimate donation 
to food insecure individuals or distribution to food insecure individuals by a nonprofit organization with-
out charge or at a Good Samaritan Reduced Price, is not subject to civil or criminal liability that arises 
due to the injury or death of the gleaner or representative, except that this subsection does not apply 
to an injury or death that results from an act or omission of the person constituting gross negligence or 
intentional misconduct.

Section 6. Reconditioning
If some or all of the donated food or grocery product does not meet safety rules or safety-related labeling 
standards imposed by federal, state, and local laws and regulations, the person or gleaner who donates 
the food or grocery product is not subject to civil or criminal liability in accordance with this section if the 
nonprofit organization that receives the donated food or grocery products: 

a.	 Is informed by the distributor of the distressed or defective condition of the donated food or grocery 
products; 

b.	 Agrees to recondition the donated food or grocery products to comply with all safety and safety-relat-
ed labeling standards prior to distribution; and

c.	 Is knowledgeable of the standards to properly recondition the donated food or grocery product. 
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Section 7. Guidance
In order to support food donations and increase awareness of available liability protections, the 
Department shall publish guidance about liability protections for food donation, including the liability 
protections covered in sections 2 through 6 of this act and the liability protections provided in the Bill 
Emerson Good Samaritan Food Donation Act, as modified by the Food Donation Improvement Act, 
codified at 42 U.S. Code § 1791. The guidance should explain the limitations on liability protection and 
any steps a person must take to receive liability protection when donating food or when transporting, 
processing, or distributing donated food.

APPENDIX F: TAX INCENTIVES FOR FOOD DONATION 

Section 1. Definitions

a.	 “Apparently wholesome food” means food that is fit for human consumption at the time it was do-
nated so long as it meets all “safety and safety-related” standards required by federal, state, and 
local laws regardless of compliance with any laws, rules, or ordinances regulating the packaging or 
labeling of food which are not linked to food safety. Apparently wholesome food includes food that is 
not readily marketable due to appearance; age; freshness, including bearing a past-date quality date, 
sell-by date, or other date; grade; size; surplus; or other condition. Apparently wholesome food does 
not include canned goods that are leaking, swollen, dented on a seam, or no longer airtight.

b.	 “Donate” means to give without requiring anything of monetary value from the recipient.

c.	 “Department” means [Insert relevant state tax agency].

d.	 “Nonprofit organization” means an incorporated or unincorporated entity that: 

1.	 Is operating for religious, charitable, or educational purposes; and 

2.	 Does not provide net earnings to, or operate in any other manner that inures to the benefit of, any 
officer, employee, or shareholder of the entity.

e.	 “Qualified taxpayer” means an individual, corporation, partnership, organization, association, or 
governmental entity, including a producer, retail grocer, wholesaler, hotel, motel, manufacturer, 
restaurant, caterer, farmer, school food authority, institute of higher education, nonprofit food dis-
tributor, or hospital. 

Section 2. Credit for Food Donation

a.	 For taxable years beginning on or after [insert date], any qualified taxpayer that donates apparently 
wholesome food shall be allowed a credit against the tax levied pursuant to [insert cross reference 
to relevant provisions of state’s income tax law] for the taxable year of the donation. The qualified 
taxpayer shall be allowed a credit in an amount equal to 75 percent of the fair market value* of such 
apparently wholesome food. This credit shall not exceed $5,000 per tax year.** 



S T A T E  F O O D  W A S T E  R E D U C T I O N  T O O L K I T  |  M A Y  2 0 2 3
25

MODEL LEGISLATION

*The most generous credits are over 75% but some states offer as  little as 15%. You will need to decide what 
amount is right for your state.

**Caps range from $1,000 to unlimited.

b.	 In the case of a qualified taxpayer who transports any apparently wholesome food donated in ac-
cordance with section 2(a) for taxable years beginning on or after [insert date], there shall be allowed 
as a credit against tax levied pursuant to [insert cross reference to relevant provisions of state’s income 
tax law] for the taxable year of the donation. The qualified taxpayer shall be allowed a credit in an 
amount equal to 50 percent [or set amount] of the transportation costs (or any portion thereof) paid 
or incurred by the qualified taxpayer with respect to the conveyance of a donated food, including the 
coordination or arrangement of transportation services, in connection with the transportation of that 
qualified donated food item. This credit shall not exceed $5,000 per tax year [or amount decided].

c.	 Credits shall be allowed under this section only if

1.	 The use of the donated food by the donee nonprofit organization is related to providing food to 
the needy; and 

2.	 The donated food, if sold by the donee nonprofit organization, is sold to the needy or other non-
profit organizations that intend to use the food to provide food to the needy at a charge sufficient 
only to cover the cost of transporting and handling such food.

d.	 Upon receipt of the donated food, the nonprofit organization shall provide a certificate to the qual-
ified taxpayer, which shall contain the name of the qualified taxpayer, the name and address of the 
donee nonprofit organization, the date of the donation, the type and quantity of donated food, and, 
as provided by the qualified taxpayer, the fair market value of the donated food. The certificate shall 
also include a statement by the donee nonprofit organization that its use and disposition of the do-
nated food complies with the requirements under section 2(c).

e.	 For every taxable year for which a qualified taxpayer seeks a tax credit under section 2, the person 
shall apply to the Department in accordance with the forms, instructions, dates, and procedures 
prescribed by the Department.

f.	 The amount of the credit claimed under sections 2(a) and 2(b) shall not exceed the total amount of 
tax imposed by the [insert cross reference to relevant provisions of state’s income tax law] upon the 
qualified taxpayer for the taxable year. Any credit not usable for the taxable year for which the credit 
was first allowed may be carried over for credit against the income taxes of the qualified taxpayer 
in the next five succeeding taxable years or until the total amount of the tax credit has been taken, 
whichever is sooner.

g.	 Credits granted to a partnership, limited liability company, or electing small business corporation (S 
corporation) shall be allocated to the individual partners, members, or shareholders, respectively, in 
proportion to their ownership or interest in such business entities.

h.	 [The strongest policies will not have a statewide annual cap. Some states chose to include an annual cap, 
using language like: “In no case shall the Department issue more than $X in tax credits pursuant to this 
section in any taxable year.]
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i.	 The Department shall be authorized to develop guidelines or regulations implementing the provi-
sions of this section. The guidelines or regulations shall include procedures for the allocation of tax 
credits among qualified taxpayers. 

j.	 Using information available to the Department and as provided pursuant to section 2(e), the 
Department shall report to the legislature annually regarding the use of the credit authorized under 
section 2. The report shall include, at a minimum, the credits generated in the taxable year, the credits 
claimed in the taxable year, and the number of qualified taxpayers claimed credits.

APPENDIX G: FOOD SAFETY GUIDANCE FOR FOOD DONATION

Food safety for food donation is one of the most complex topics, and legislation will largely depend on a 
state’s existing food safety laws and regulations. Given the complexity and variation in food safety regimes, 
this section includes two different options. First, the legislation can require the relevant state agency to pro-
mulgate food safety regulations specific to food donation. Alternatively, states can issue regulations based 
on the FDA Food Code to include provisions around food safety for food donation. It is recommended that 
states using the FDA Food Code as the basis for their food safety laws and regulations use the second option.

LEGISLATION THAT REQUIRES GUIDANCE

Section 1. Purpose
Over one-third of the United States’ food supply is wasted, resulting in significant environmental and 
social harms. Donating wholesome food is a logical way to prevent food waste and feed those experienc-
ing food insecurity. It is the intent of the state to promote food donation. However, it is crucial that any 
donated food not only be wholesome but also safe and hygienic to prevent foodborne illness. Currently, 
there is significant confusion around which food safety requirements apply to food donation. This 
statute requires [insert relevant state agency information for the state health department] to promulgate 
regulations and clarifying guidance on food safety for donated food. 

Section 2. Definitions

a.	 “Surplus food,” for the purpose of this section, means food that is not sold or used by the food donor 
and is still safe to be consumed. 

b.	 “Department” means [insert relevant state agency information for the state health department]. 

c.	 “Food donor” means any individual, corporation, partnership, organization, association, or govern-
mental entity, including a retail grocer, wholesaler, hotel, motel, manufacturer, restaurant, caterer, 
farmer, school food authority, institute of higher education, and nonprofit food distributor or hospital 
that donates food. In the case of a corporation, partnership, organization, association, or governmen-
tal entity, the term includes an officer, director, partner, deacon, trustee, councilmember, or other 
elected or appointed individual responsible for the governance of the entity.
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d.	 “Food recovery organization” means a nonprofit organization that provides food to individuals with-
out charge or at a charge sufficient only to cover the cost of handling such food,* including but not 
limited to, a food pantry, food bank, soup kitchen, shelter, or other community-based organization.

*Including organizations that charge a small fee to cover transportation and handling costs enables orga-
nizations to provide significantly more food. Some states may not yet recognize these organizations, but we 
encourage their inclusion.

e.	 “TCS food” means food that requires time/temperature control for safety (TCS) to limit pathogenic 
microorganism growth or toxin formation.

Section 3. Regulations

a.	 The Department, in consultation with other state and municipal agencies, shall adopt regulations 
outlining food safety requirements for food donors and food recovery organizations. Such regula-
tions shall outline the responsibilities of food donors and food recovery organization to ensure that 
donated food is kept safe during transportation, storage, re-heating, and distribution, including 
specific requirements related to TCS food or previously served food.

b.	 The Department, in consultation with other state and municipal agencies, shall adopt regulations 
outlining food labeling requirements. Such regulations shall clarify that food with a labeling flaw can 
be donated and that food past quality-based dates can be donated. 

c.	 Nothing in this regulation shall prohibit food donors from donating and food recovery organizations 
from distributing food even if it bears a past-due expiration date so long as the food donor determines 
that the food is safe. Confirm that this provision does not conflict with your state’s laws.

d.	 Nothing in this regulation shall prohibit food donors from donating commercially prepackaged food 
that fails to comply with any laws, rules, or ordinances regulating the packaging or labeling of food 
which are not linked to food safety.

Section 4. Guidance and Training

a.	 The Department [and any other relevant local departments] shall ensure that health inspectors are 
trained annually on the regulations promulgated pursuant to Section 2 and on food safety for food 
donations more generally.

b.	 The Department shall publish guidance documents outlining the requirements in the regulations 
promulgated pursuant to Section 2.

c.	 The Department shall perform outreach to educate businesses on food safety for food donations and 
the benefits of food donation.

REGULATION INCORPORATING A FOOD DONATION SECTION TO THE 
FDA FOOD CODE LANGUAGE
This regulation would create an additional section of the state food code that deals with food safety for food 
donation. States that currently model their food safety rules on the FDA Food Code, either completely or in 
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part, should be able to incorporate this section relatively seamlessly, though the section includes several 
comments noting where states must include the correct cross reference to state law. For ease, we have 
included the current reference to the section of the FDA Food Safety code that states can use to determine 
the correct cross reference to their food safety laws or regulations.

Section 1. Purpose
Over one-third of the United States’ food supply is wasted, resulting in significant environmental and 
social harms. Donating wholesome food is a logical way to prevent food waste and feed those experi-
encing food insecurity. It is the intent of the state to promote food donation. However, it is crucial that 
any donated food not only be wholesome but also safe, and hygienic to prevent foodborne illness. The 
intent of this section is to provide food safety standards to support persons and organizations that wish 
to donate surplus food. This section applies to donating, preparing, cooking, and transporting donated 
food to recipients. 

Section 2. Lawful Food Donation

a.	 The practice of donating food to another party, for ultimate distribution to needy individuals, is a 
lawful practice for a food establishment. 

b.	 The following categories of food shall not be donated:

1.	 Food that is unsafe, adulterated, or otherwise required to be discarded as specified under [insert 
rules regulating contaminated food—FDA Food Code § 3-701.11. You will need to find the relevant 
provisions in your state regulations that correspond to this requirement];

2.	 Food that has not been protected from contamination as specified under [insert reference to food 
safety requirements—FDA Food Code §§ 3-301 – 3-307. You will need to find the relevant provisions 
in your state regulations that correspond to these requirements]; 

3.	 Food that is not from an approved source as specified under [insert section about complying with 
food laws—FDA Food Code § 3-201.11; You will need to find the relevant provisions in your state 
regulations that correspond to this requirement];

4.	 Food that does not comply with the standards for food donation as specified in this section.

Section 3. Previous Service Food

a.	 Except as specified in subsection (b) of this section, exposed food which has been previously served 
to a consumer may not be donated.

b.	 Food that has been offered for consumer self-service may be donated if the food establishment can 
verify that the food has been protected from contamination in accordance with [insert food safety 
rules—FDA Food Code §§ 3-305, 3-306 and 3-307. You will need to find the relevant provisions in your 
state regulations that correspond to these requirements]. 
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Section 4. Time/temperature Control for Safety Foods

a.	 Time/temperature control for safety (TCS) food that has been heated, cooked, or hot held in a food 
establishment may be donated if:

1.	 The food has been maintained at or above 57 degrees Celsius (135 degrees Fahrenheit) up until the 
time of donation; or

2.	 The food

A.	 Has been kept at or above 57 degrees Celsius (135 degrees Fahrenheit) during hot holding 
and service, and subsequently cooled in accordance with time and temperature requirements 
under [insert regulations related to cooling and cooling methods—FDA Food Code §§ 3-501.14 and 
3-501.15. You will need to find the relevant provisions in your state regulations that correspond 
to these requirements]; and

B.	  Has a temperature at or below 5 degrees Celsius (41 degrees Fahrenheit) at the time of donation.

3.	 Food transported by a food establishment for donation shall be maintained and delivered at or 
below 5 degrees Celsius (41 degrees Fahrenheit) for cold foods or above 57 degrees Celsius (135 
degrees Fahrenheit) for hot foods.

A.	 Foods received at a temperature between 5 and 57 degrees Celsius (41 and 135 degrees 
Fahrenheit) that have been within that range for less than four hours must be immediately 
served.

B.	 Foods received at a temperature between 5 and 57 degrees Celsius (41 and 135 degrees 
Fahrenheit) that have been within that range for more than four hours may not be donated. 

Section 5. Labeling

a.	 Except as specified in subsection (b) and (c) of this section, donated packaged foods shall be labeled 
consistent with federal law and with [insert regulations related to packaging and segregation—FDA 
Food Code § 3-302.11; You will need to find the relevant provisions in your state regs that correspond to 
this requirement]. 

b.	 Nutrition labeling is not required on donated foods pursuant to 21 CFR 101.9. Labels on donated 
prepackaged foods need only include the following information:

1.	 Name and location (address, city, state, zip code) of the producer/manufacturer;

2.	 Name of the product;

3.	 An allergens list; and

4.	 An ingredients list.

c.	 Donated prepared foods should be labeled consistent with federal law. Labels on donated prepared 
foods need only include the following information:

1.	 Name and location of the donor and of the recipient organization;
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2.	 Description of the food; 

3.	 Date the food was donated;

4.	 Any pertinent disclaimers that the food may contain or have come into contact with a major food 
allergen. 

d.	 Donated fresh produce does not require any labeling.

Section 6. Past-date food products

a.	 Ready-to-Eat food may not be donated after the passage of the manufacturer’s “use by” date or other 
such safety-based date intended as a safety indicator unless it was frozen prior to that date and has 
remained in a frozen state.

b.	 Foods that are not Ready-to-Eat may be donated after the passage of the manufacturer’s “best if used 
by” date or other such quality-based date that is intended as a quality indicator.
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